Consumers for Dental Choice

316 F St., N.E., Suite 210

Washington DC 20002

Phone 202.544-6333; fax 202.544-6331

www.toxicteeth.org
Working for Mercury-Free Dentistry
                                                                                                January 4, 2009

Jonathan P. Graham, Vice President and General Counsel 
Danaher Corporation
Washington DC

Sent via Jan Tyler, jan.tyler@danaher.com, Legal Assistant to Mr. Graham

Dear Jonathan, 


Thank you for your willingness to continue to consider our position.

1) Resin is interchangeable with amalgam.
The starting point, when considering whether to continue manufacturing an implant that is 50% mercury, is the interchangeability it now has with resin.  Tens of thousands of dentists, recognizing this fact, have abandoned using amalgam at all; Clinical Research Associates – run by dental industry guru Gordon Christiansen – puts the percentage of mercury-free dentists at 38%, Wealthy Dentist magazine says it’s 52%.  Either way, it’s clear that if so many have transitioned out, all of them could.

So Danaher is making and selling a product with huge health, workplace, environmental, and social consequences which is no longer needed in oral health care.
2) Social issues exist that will never play well with juries.

(a) The American people don’t know that amalgam is mercury.  See the 2006 Zogby poll; www.toxicteeth.org/natcamp_fedgovt_zogby_poll_2006.cfm   The people don’t know because dentists don’t tell them (see (c) below) and because of the “silver deception (see (e) below).

(b) Kerr paid the ADA for years to get and keep the coveted “Seal of Acceptance” for mercury amalgam.  The Seal of Acceptance is a pay-to-play program to enrich the American Dental Association, which acts as gatekeeper for dental products.  The American MEDICAL Association considers endorsing products while accepting money to be what it is – unethical.  The ADA claims it no longer takes money for promoting mercury amalgam, but Kerr’s products are still being promoted on its website.

(c) The ADA – established above as Kerr’s partner in amalgam promotion – has a gag rule to direct silence by dentists on the existence and toxicity of mercury.  Several state attorneys general – e.g., Iowa, Oregon, Florida – directed state dental boards to stop enforcing the gag rule, on First Amendment grounds.  Nonetheless, this anticompetitive provision remains in the ADA’s Code of Ethics.
(d) Kerr’s partner in amalgam promotion, the ADA, owns patents on mercury amalgam (since expired):  patent # 4,018,600 and patent # 4,078,921.
(e) Deceptions accompany the marketing of this product.  Most prominent is the term “silver fillings,” a term the ADA uses on the cover of a brochure promoting mercury amalgam.  The president of your competitor Dentsply, Bret Wise, actually told a quarterly investor conference that the mercury is “encapsulated” so it is safe.  It arrives at the office encapsulated, but then is opened.  We filed a complaint with the SEC for Mr. Wise’s attempt to mislead investors. 
(f)  Increasingly, it is the poor, the children, the minorities, and the institutionalized recipients who get mercury.  See the testimony of NAACP witness before the Burton committee; http://www.mercurypoisoned.com/hearings/carlton_statement.html  See resolutions by the NAACP (2002) and the National Black Caucus of State Legislators (2001); both attached.  Note the years enacted; these are not new accusations.

3) Patients are not being told the risks of mercury amalgam.

The watershed event occurred on June 3, 2008, when the FDA changed its website by withdrawing claims of amalgam’s safety and instead advising: 
“Dental amalgams contain mercury, which may have neurotoxic effects on the nervous systems of developing children and fetuses.”  www.fda.gov/cdrh/consumer/amalgams.html 
That the ADA chooses to treat the above as obiter dictum – whereas before June 2008 the trade group formerly trumpeted the FDA position as justifying unfettered amalgam use – provides no excuse for Danaher doing the same.  


But it’s not just FDA.  The Centers for Disease Control says amalgam is a “major exposure” to mercury, Third National Report on Human Exposure to Environmental Chemicals 2005; www.cdc.gov/exposurereport/ (see pp. 45-48).  The Public Health Service says amalgam is one of the two major exposures to mercury (along with food), www.atsdr.cdc.gov/toxprofiles/phs46.html.  Health Canada said way back in 1996 that children and pregnant women should not get amalgam; www.mercurypoisoned.com/health_canada.html   
In 1991, the World Health Organization reported that that the primary source of mercury in the human body is from mercury amalgam dental fillings, and that a safe level of mercury exposure below which no adverse effects occur has never been established; World Health Organization, 1991, Environmental Health Criteria 118, Inorganic Mercury. 


EPA’s chilling report makes clear that we cannot risk giving young women any more mercury exposure; already, one in seven is so mercury toxic to be at risk of having a brain-damaged child; Chicago Tribune story from 2004 attached.  For an amalgam manufacturer or dentist to claim that its amalgam is not enough exposure would be to disregard the reality that millions of American already have too much mercury in their bodies, and cannot tolerate any more.  Mercury is a reproductive toxin – the point stressed by EPA – as well as a neurotoxin and a nephrotoxin.


To say there is no science against amalgam, as the pro-mercury half of dentistry claims, is fallacious.  There is plenty of science against amalgam. I’m not a scientist, hence I refer you to a compendium, The Scientific Case Against Mercury Amalgam, www.iaomt.org/articles/category_view.asp?intReleaseID=193&catid=30 

Sure, there are some dentist-run studies claiming safety, but they are scientifically corrupt.  The “independent” LSRO report was investigated by an independent CPA firm for irregularities at the direction of NIH Director Zerhouni; the Portugal experiment on the orphans was, according to the U.S. Office of Human Research Protections, carried out unethically by testing children without proper consent.  www.toxicteeth.org/natcamp_fedgovt_UofW_Sep07.cfm.  The latter report found that the boys are now mercury toxic, a fact that could haunt some of them the rest of their lives, and their children too – but that finding was downplayed by the two leaders of the study, who had testified at a hearing that amalgam is safe before they analyzed the data, and who are profiting nicely via ADA promotions.  These two men, professors at a western dental school, chickened out from testifying before the FDA scientific panel in September 2006.

That panel of FDA scientists, after two days of hearings, voted 13 to 7 against the staff position that amalgams are safe; see Los Angeles Times story:  www.toxicteeth.org/pressroom_article_09082006.cfm.  The scientists also condemned the staff’s methodology, also via a 13 to 7 vote.

Whether amalgam is “safe” or “unsafe” is not the issue (we believe that exposing a child or fetus to mercury is never safe).  The point is:  it has risks; those risks are far from de minimis for many patients; dentists aren’t telling the patients about them, a point Kerr knows or should know; the patients don’t even know that it’s mercury, a point Kerr knows or should know; and alternatives like resin are available.
4) You have particular vulnerability in California.


In a court settlement in 2003, the California Dental Association (CDA) mailed warnings to all the state’s dentists, stating:


“NOTICE TO PATIENTS

“PROPOSITION 65 WARNING:  Dental Amalgam, used in many dental fillings, causes exposure to mercury, a chemical known to the state of California to cause birth defects or other reproductive harm.”

Most dentists, however, do not post the warning; indeed, the CDA says they have a legal loophole allowing them to conceal it from workers and patients.  Kerr, based in California, should know that fact.  That Kerr certainly knows about the warning, and knows or should know that most dentists refuse to post it, kicks the liability upstairs.

5) Workplace risk is substantial

The reproductive harm from mercury exposure affects the reproductive health and the fecundity rate of the largely female dental workplace.  


We presented a petition to Cal-OSHA’s Standards Board; the board heard from us meeting in Orange County, Kerr’s headquarters.  Attached is that petition; it provides evidence of the widespread harm from mercury to dental workers, and its scientific basis.  

6) Environmental issue  

I have asked the nation’s expert on this issue, Michael Bender of the Mercury Policy Project, www.mercurypolicy.org, to write you on this issue.

7) The economic injury to Danaher of ceasing production is de minimis; the risk avoidance is colossal.


Bank of America Securities in 2007 reports that the end of amalgam is a net plus for profitability; www.toxicteeth.org/jpmorgam-2008.pdf.  Conceding that while it remains legal your competitors Vivadent and Dentsply will sell it, you avoid the risk of class-action lawsuits (see the J.P. Morgan report’s prediction, www.toxicteeth.org/mercuryfillings_BOAreport.cfm), of worker lawsuits, and of individual consumer lawsuits.  Plus, you return Danaher to its status as a company that ethical investors want to invest in.
Sincerely,

Charles G. Brown 

Attachments 

cc--Michael Bender, Mercury Policy Project
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